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IN' TUE UNITED STATES COURT OF APPEALS 


FOR THE SECOND CIRCUIT 


Docket No. 7A-1527 
FRANCI3 C. PLANO, APPELLANT 
v. 

CLIFFORD W. BAKER, Individually and as Supervising Principal of the Westnore- 
land Central School District, F. WRIGUT JOHNSON, Individually and as District 
Superintendent of Schools of Oneida 1-Madison-Herkimer Counties, FRANK R. 

MELIL, Individually and as Clerk of the Board of Lducation of Westnoreland 
Central School District, JOHN ACEC, CYNTHIA BARNS, JOHN A. NOWAK, JAMES C. 
PLEHN, BARBAPvA RICHARD3, MICKEY ROMEO, I10WARD WALKER, as Individuals and as 
Members of the Board of Lducation of the Westraoreland Central School District, 
Westmoreland, New York, and the BOARD OF EDUCATIOU OF THE WESTNORELAND CENTRAL 
SCHOOL DISTRTCT, Westmoreland, New York, APPELLEES. 


Appeal fron the United States District Court 
for the Northern District of New York, 
Honorable Janes T. Foley, Judge Presiding 


BRlr.F FOK /iPPiiLLEES, CLIFFORD \ 1 • BAKER, Individually, FRANK P.. MELIS, Indivi- 
dually, and JOHN ACEF., CYNTHIA BARNS, JOHN A. NO WAK, JAMES G. PLEHN, BARBARA 
RICHARDS, MICKEY ROMEO, 110WARD WALKER, Individually. 




ARGUMENT 


POIMT I: THE TRIAL COURT'S DECISION TO Pï.FUSE TO ACCEPT JURISD1CTIOE OF TUE 
CASE UNTIL SUCH TIME AS STATE ADMINISTRATIVE REMEDIES ',,'ERE EXIiAUST- 
ED WAS PROPER. 


A. Administrative remedies ruist be exiriusted unless inadequate or fut: i ie . 

Although a Federal equity court does have jurisdictiën over a 
particular proceeding, it may, in its sound discretion, whether its juris- 
diction is invoked on the grounds of diversity of citizenship or otherwise, 
"refuse to enforce or protect legal rights, the exercise of which may be 
prejudicial to the public interest"; for it is in the public interest that 
Federal courts of equity should exercise their discrctionary pover vith 
proper regard for the rightful independence of the state governments in 
carrying out domestic policy." hurford v. Sun Pil Co. . 319 U.S. 315 (1943), 
at page 317, 318. "...A sound respect for the independence of state action 
requires the Federal equity court to stay its hand." (page 334) 

Exhaustion of state administrative remedies is a prerequisite to 
an action in Federal court seeking redress for alleged violation of a con- 
stitutionally protected right by a state officer, unless state adninistra- 
tive procedures are found to be inadequate or certainly or prob-ibly futile. 

See Eisen v. Eastman . 421 F.2d 560 (2d Cir., 1969). Such remedy must also 
be "available in practice". See Monroe v. Paoe . 365 U.S. 167, 174 (1961). 

The holding of Eisen v. Eastman , supr.i . has been re-affirmed in 
James v. The board of EducaLion of Central District Do. 1 o> ;j,e Io'-ts of 
Addison, et al. , 461 F.2d 566 (2d Cir., 1972) where the Court stated, at 
page 570, "It is still the luw of this Circuit...that a Civil Rights plaintiff 
must exhuust state administrative remedies." 



Evidence that the doctrine of exhaustion of remedies is alive and 


woll in the Supreme Court of the United States is found in Prciser v. 
Podriguez . 411 U.S. 475 (1971), where the Court said, at page 492: 

"...because most potential litigation involving 
state prisoners arises on a day-to-day basis, it is 
most efficiently and properly handled by the state 
administrative bodies and state coarts, wiiich are, for 
the most part, familiar with the grievances of state 
prisoners and in a better physical and practical 
position to deal with those grievances." 

In Chrisllan v. Ucw York Uepartmont of Labor . 414 U.S. 614 (1974), 
where the Court said, at page 622: 

"...there are sound practical reasons for 
declining [judicial review] where the agency has 
not had the opportunity to apply its challenged 
procedure to a determination that is clearly in its 
subject-natter jurisdiction. 

"The most obvlous reasons relate to economy. 

A favorable agency decision on the merits of the 
claim may moot the objections to the procedure em- 
ployed. And 'it is generally more efficiënt for 
the adminisLrative process to go forward without 
interruption than it Is to permit the parties to 
soek aid from the courts al various intermediate 
stages,' Mc' dart v. United States . 395 U.S. ] 85, 

194 (1969)." 

In Cihson et al. v. ncrrydiill al. . 411 U.S. 564 (1973), where 
the Court stated, at page 574: 

" Hormatly when a StaLe has inatituted administrative 
proceedings against an individual who then seeks an 
injunction in federal court, the exhaustion doctrine 
would require the court to delay act ion iintil the 
administrative phase of the state proceedings is 
terminated,..(Emphasis supplied) 
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B * - ^? - SGS cl ted by the. Appellant in su p port of his oosition that the exhausHnn 
_ octrine__is no longar viable were, in e ich and evcry instance. decided on 
■Lil?. ground 3 _that Co require cxhaustlon would ba either futile or inadequate 

In McMeene v. Board. of Kducation . 373 U.S. 668 (1963), the Court 
found, at page 674, 675: 

"...it is by no means clear that Illinois law 
provides patitioners with an adninistrative renedy 
sufficiently adequate to preclude prior resort to a 
federal court for the protection of their federal 
rights." 

In Da:nico v. Callfornta . 339 U.S. 416 (1967), the Court, in a 
per curiam decision, based lts holding on McN'eese . sunra . (adninistrative 
procedures inadequate) and on Monroe v. Papo . sunra . As was stated in 
*!<-.Jeese . sunra : 

"[42 U.S.C. §1933 vns] the statute that was 
involved in Monroe v. Pane . snpra ; and we reviewed 
its history at length in that case. 365 U.5., at 
171 et. seq. The purposes were several-fold - to 
overrido certain kinds of state laws, to provide a 
renedy where state law was inadequate, 'to provide 
a federal renedy where the state renedy, although 
adequate in theory, was rot available in practice.... "' 

In £L b . s on v. ilerrvhill, sunra , the adninistrative renedy was found 

to be inadequate or futile because of bia3 on the part of the adninistrative 

Board. 


In v - lio ird Kducation . supra . the adninistrative renedy 

had in fact been exhausted. 

In PlUSSO v - Central School District f : l . 469 F.2J 623 (2d Cir. , 
1972), the Court determined that the adninistrative renedy would be futile 
since the hearing ofricer would be bound by 'nis own departmental regulations 
and New York law which would have mandated a decision agalnst the petitioner 





In Carter v. Stanton . 05 II.S. 
decision on Paul co . MeNoeso . and Monroe . 
in not requtred in clrcumstancos such as 
supplied) 


6ó9 (1972), the Court based its 
stating at page 671, "... exhaustIon 
t,v)so presente! hort ;." (dniohas is 


In Wilwordlng v. Svcnson. 404 U.S. 249 (1971), the Court staced 
at page 250: 


"Jhether the State would have heard petitioners' 
claims in any of the suggested alternative proceedings 
is a matter of conjecture; certainly no available 
procedure was indicated... 

In Sostre v. McGlnnis, 442 F.2d 173 (2d Clr., 1971), at page 132, 
the administrative procedure was found to be a "me.aningless and plainly 
futile gesLure...." 

In Coetz v. Ansell, 477 F.2d 636 (2d Cir., 1973), the Court held, 
at page 637, that there was no real remedy to exhaust because the Cornmiss ioner 
of r-ducation had already ruled on the precise issue in the case. Appellant's 
contention that Goets is controlling of the present case because of Matter of 
.L^SSomlci. Commissloner's Decision No. 8795 (March 7, 1974) (sec Appendix 
"A"), does not square with facts, since Kitsgcrald involved a substitute 
teacher. Sec Canty v. board of Education . 470 F.2d 1111 (2d Cir., 1972). 

C - Ulg. State of New Y ork provides a pro ,y. effective administrative proce¬ 
dure for Appellant to seek remedies for the wrongs he alle^es . 

Sec Appendix "C" for Scctions 310 and 311 
of the Education Law and Codes and Regula- 
tions of the Department of Education. 

Appellant's contention (page 27 of Appellant's brief) that 3275.16 


of the Pegulations of the Commissioner of Education constitute a barrior in 









Chat more than 30 days have elapsed since the deels ion of the Board of Edu- 
catlon is without merit. In Matter of Fitzyerald . sunra . the Board decision 
was made on December 13, 1971. The petitioner initially proceeded in the 
United States District Court, which rendered its decision on March 16, 1973. 
Thereafter, petitioner proceeded pursuant to 5310 of the üducation Law, and 
the Commissioner of Education entertained the appeal, renderlag a decision 
on March 7, 1974. The remedy is certainly "available in practice". 

Appellant's contention (page 25 of Appellant's brief) that the 
decision of the Commissioner of Education nay be "final" is likewise without 
merit. ihe District Court s decision in the instant case nakes clear, at 
page 3, that the Appellant, if dissatisfied, nay appeal to the Fodcrul 
courts, and in fact, this was the coursa pursued in James v. Board of Educa- 
Jtion, supra. Sinilarly, Appellant's contention (page 22 of Appellant's brief) 
that there would be no record from which to appnal from a decision of the 
Commissioner of Education is negated by James v. Board of Education . supra . 
since that case involved an appeal from a Commissioner's decision directly 
to the Federal courts. 

It is submitted that the Counissloner of Education pays considerably 
more than "lip service" to the treatment of matters before him (page 24 of 
Appellant '3 brief). In Matter of Fltggerald . s upra . the Counissloner, while 
reaching a decision which Appellant in all likelihood finds unsatisfactory, 
consldered "denial of due process", "subjective expectancy of tenure", and 
it would seera has made a study of such cases as Ferry y. Sindermann . 403 
U.S. 593 (1972), and Board of Begonts v. Joth . 403 U.S. 564 (1972). In 
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Matter of iorinie Stacy , Commissioncr's Decision No. 8760 (December 28, 1973) 
(see Appendix "ii"), the Commissioner in effect grantad prelininary Inlunetion, 
thereafter ordered full reinstatenent of a probationary teacher and ordered 
the probationary teacher's continued employnent. 

It is contended that the facts of tliis case fall squarely wit’nin 
the concept of the following statement m w de at page 623 of Christian v. 

New Yorl. State Department ef hnhor . sunra : 

"The regulations appear capable of accor.inodating 
various kinds of issues, and their requirenents should 
be construcd with an eye to the nature of the agencies 
involved and the employment relationship. We cannot 
know at this stage what particular procedures will be 
applied, whether credibility determinations will arise, 
how they will be treated if they do,... Removal of 
these uncertainties fron the case nay significantly 
advance judieial resolution of Appellants' clains, 
while occasioning no great cost to then." 


C0NCLUSI0M 

The judgment of the District Court should be affirned. 


Resoectfully subnitted. 



EVANS, SEVZPJJ, BANKEET & PEET 
Attorneys for Appellees 
Office and Post Office Address: 
301 Mayro duilding 
Utica, New York 13501 
(315) 724-4151 


Uated: July 3, 1974 
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Bef02*9 «he Cornmissioner 


IR THE MATTER 


of the 


.-.opaal of THOMAS L. FITZGERALD from 
action of tha Board of Education of the 
..oxico Central School District v/ith 
re gard 1.0 tha dismissal of a suoscitute 
teacher. 


Seidenberg & Strunk, Esqs. 
Faith A. Seidenberg, of 


counsel 


attornays £or petitiona] 


Mowry & Mowry, Esqs. 

John B. Mowry , Esq., of counsel 


.atcorneys £or respondent 


Du ring tha feil term of the 1971-72 school year, patitioner 
v/as employed by respondent board as a substitute teacher of 
scienca and health at the Mexico Academy and Central School. Pe ti- 
tloner was assigned to teach Health 7 and Science 7, the ”7» 

..designating the seventh yrade, which normally includes students 
b-itween the ages of 11 en d 13. 

Peticioner'c health course included several areas, one of 
vhich v/er huiaan sexuality. During that phnse of the course, 
p■•tifcioner issued anessignnent of homawork to his students con- 
«’stxr.g of using a öicfcionery to ascertain tho meaning of certain 
.zoras usad in a supplement to the teaching tcxt. The parente of 


APPENDIX "A" 
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I 

sevoral students objected strenuously to this assignmanb and 
demanöed the iramadiate öismissal of petitioner. In respons?., 
respondent board held a special meeting on December 13, 1971. 

'’- Lar the conclusion of the meeting, patitioner was intormed by 
trvj ci;i -2trict principal thafc respondent board had adooted a 
rosolution ordering nis icnmediace dismissal. 

Petitioner then commenced an action against tha principal 
of Mexico Academy and Central School and respondent board in 
the United States District Court £or the Northern District of 
ï:ei ' York ’ In a decision dated March 16, 1973, the Court dis- 
nrcsed the complaint against the principal for failure of proof 
and against respondent board for lack of jurisdiction. The 
Court * s decision with regard to the action against respondent 
board was that it could not entertain this action since respon¬ 
dent board was not deemed to be a persen within the rneaning of 
sec non 1983 of Tifcle 42 of the United States Code. The Court 
further pointed out that petitioner had available to him the 
remedy of an appeal under section 310 of the Education La*, but 
had not elccted to utilize that remedy. 

Pentioner nc r.-r brings this appeal under section 310 c£ the 

Education Low, askinc that I direct respondent to expunge any 

reference to petitioner's diomissal from lts records. Fetitione 

niso osko- that I order respondent to indeanicy petitioner tor 

bo:th actual nuffeced and for danages duo to pain end 

suflering. 
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Pütitioner "hos allsged that 
:.i tr.r.er in which. respondent board 


bis rights vere violated by the 
conclucted lts special meeting 


of December 13, 1971- He has allo.geö that ha shauld have been 
allcv-ad to ce present during uil deliberutj.cns o; respondent 
board, includinq these had in executive session- The meeting 

held by respondent was not in the nature er a tenure hearing 

% 

vhore p^titioner vould he entitled to be present- A board of 
cducation may meet in executive ssssion to discuss any matter 
v/ithin its jurisdictiën (M atter of Ev-srhart , 8 Ed- Dept- R.ep- 
171) - Respondent v/as unde- no obligution to admit petitioner 
t<j such u session (Education Law, section 1708 subdivision 3) . 

The re is also no time limit on the lengtb of an executive session 
other chan that imposed by good judqment and the reasonable 
exercise of discretion ( Matter of Kramer .- 72 st- Dept- 114) . 

The main thrust of petitioner‘s argument is that respondent * s 
act ion dismissing hin vithout nocice or a hearing constituted. a 
denial of due process. As. the United States Court of Appeals 
i'or the Second Circuit stated in Canty v- Board of Educaticn of 
th e City of tTev Vork , 470 F 2d 111: 


"The mare subjective expectancy o£ tenure öid 
not entitle appellant to the full scale due process 
hearing to which a govemment employee is entitled 
\/hen his employm-nts falls within the Fourteenth. 
■Amendment * s protection of liberty and preperty. 

See Pe rry v. O i ndcrftuiji/ 408 U.S. 593, 92 S- Ct - 
2594, 33 L- Ed. 2d 570 (1972); Board of Rege nt s 
v. Roth, 408 U-S- 564, 92 S- Ct. 270.1, 33 L. Kd. 

2d 548 (1972).» 
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fcsince petitionar was neVer appointed to o probationary teer?, but 
was raerely appointed as a substitute for the rail terra of the 
schooi year in guestien, it is obvious thöt he couid nat have 
even a "subjactiva expectancy of tenura" and he thereforo v/as 
not entitled to a dus process 'hearing. In addition, it should 
ba r.oted that petitionsr suffered no financial harra sinco the 
record shows that ha was fully compensatod for the entirc 
term for which he had been engaged as a substitute- 

For the foregoing reasons, the appeal raust bo dismissed. 

IHS hPPRAL IS DISMISSED. . * 

IN WITNESS VfdEREOF, I. Ewald E. Nyguist, 
CÓmmissioner of Education of the 
State of New York, for and on behalf 
of the State Education Department, 
do hereunto set my hand and affix 
the ssal of tha State Education 
Department, at the City of .Albany, 
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probotionar? fcesebor. 
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Aohs, Esq. 
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....nttorna/ 

of ccun3al 

.a interna/ 


lor petitlener 
£or roapendant 


Petlfcicne? :?33 appointed to o prooatiur.ary torn 03 on 
clerurntary toeshar cormonclnH iïi fiapterbor of 1972. Uhilo 
o luvcrnble roccrsarxoiion by tca cup ar intendant curies o 
prc’oaïionary fora io nor roquirod undor sectiën 3013 or tr.3 
Eduention Lrn> in order fcr o taasber to continuo to oerva o 
probatlonnry tem» the cuprxrin tendanc clid, in loer, reccenand 
to tl a board on April 24 a 1973 thot petltlcr.ar ba reteined. 

Ir» opito of tuis racencatdatisn, the benrd votsd at ±tn caotins 
of Jur.i 2*3, 1973 to torrdnnto petitlonar’a s'arvicoa, effect Ivo 
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ur.a 30„ 1973. Dy vry ordar cf J-u^uai 24, 1973 
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board asted in viola tien cf tba Education Irra in dirniaain^ 
potitlosar Aaris® bar jcrsbatloBasy tam «itot o aanmmndntioa 
to tbat affect 2rcu im district crysrintondani. 

Cacticn 333.3 of tho Ecacation Lm previdao in port thnt 
tha aorvicaa of o prebaticr.azy tnacbar “..may ba dirccntiruad 
at ony tics durln- srch probaüonasy pa ried, uren tha rcccmanaa- 
tien of tba district superdatóEdsat» by o cajcricy vete of tho 
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U-lucat ion Law 

5 310. Appeals or petitions to conniss toner of cducation and other nro- 
cucdin-:3 . 

Any person conceiving hinself aggrieved nay appeal or petition 
to the coranissioner of cducation vho is hereby authorized and required to 
exanine and decide the saaie; and the commisstoner of education nay also 
institute such proceedings as are authorized under this articlc and his 
dccision in such appeals, petitions or proceedings sliall be final and con- 
clusive, and not subject to question or raview in any place or court what- 
ever * Such appeal or petition tnay be made in consequcnce of any action: 

1. By any school district meeting. 

2 . By any district superintendent and other officers, in forming 
or altering, or rcfusing to form or alter, any school district, or in re- 
fusing to apportion any school moneys to any such district or part of a 
district. 

3. By a county treasurer or other distributing agent in refusing 
to pay any such moneys to any such district. 

4. 3y the trustees of any district in paying or refusing to pay 
any teacher, or in refusing to admit any scholar gratuitously into any 
school or on any other natter upon which thcy may or do officially act. 

5. By any trustees of any school library concerning such library, 
or the books therein, or the usc of such books. 

6 . ij-y any district meeting in relation to the library or any other 
matter pertaining to the affairs of the district. 

7. By any other official act or decision of any offleer, school 
authorities, or meetings concerning any other matter under this chapter, or 
any other act pertaining to common schools. 


5311. Powern of comnlss Loner upon appeals or petitions, et cerera . 

The comnissioner, in reference to such appeals, petitions or nro- 
ceedlngs, shall have power: 
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2. To determine whether an appeal shali stay proceedings, and pre 
scribe conditions upon which it shall or shall nor so operate. 

3. lo decline to entertain or to dismiss an appeal, w'nen it shall 
appear that the appellant has no interest in the matter appealed from, and 
that the natter is not a matter of public concern, and that the person 
injuriously affected by the act or decision appealed from is incompetent to 
appeal. 


4. To make all orders, by directing the lcvying of taxes or other- 
wise, which nay, in his judgment, be proper or necessary to give effect to 
bis decision. 


53031 ‘ fSpcedure whe:i tenurc not to be sranted at condimlnn r.f probationarv 
^eriod or when services to be discom^nued . 

Motwithstanding any other proviaion of this chapter and except in 
cities having a population of one million or more, boards of education and 
boards of cooperative educational services shall review all recommendations 
not to appoint a person on tenurc, and, teachers employed on probation by 
any school district or by any board of cooperative educational services, as 
to whom a recommendation is to be made that appointment on tenure not be 
granted or that their services be discontinued shall, at least thirty day 3 
prior to the board meeting at which such recommendation is to be considered, 
be notified of such intended recommendation and the date of the board meeting 
at which it is to be considered. Such teacher may, not later than twenty- 
one days prior to such meeting, request in writing that he be furnished with 
a written statement giving the reasons of such recommendation and within 
seven days thereafter such written statement shall be furnished. Such teacher 
may file a written response to such statement with the district clerk not 
later than seven days prior to the date of the board meeting. 

Jnis section shall not be construed as modifying existiny law with 
tesoect to the rights of probationary teachers or the pouers and duties of 
boards of education or boards of cooperative educational services, with 
respect to the discontinuance of services of teachers or appointnents on 
tenure of teachers. 


ÜP-de of Rules and Regulatlons of the Department of 'dduca tion (Statutorv 
Authority 5311 Education Law ) 

Section 275.1 - Parties. The party coramencing an appeal shall be known 
as petitioner or appellant and any adverse party, as respondent. After an 






appeal is cormanced in accordance with these rulos, no party shall be joined 

or be pernitted to intervene, except by leave or direction of the Commissioner 
of Education. 


Section 275.2 - Class appeals. (a) t/hen allowed, an apoeal nay be nain- 
tained by one or more individuals on their own behaif and as representaties 
of a class of named or unnamed individuals only whcre the class is so numerous 
tnat joinder of all mombers is iupracticable and where all questions of fact 
and law are common to all menbers of the class. Minor variations of fact 
shall not preclude the maintenancc of a class appeal vhen such variations are 
irrelevant for purposes of the decision. 

(b) Protective orders. The commissioner may at any stage of the appeal 
issue such orders as may be necessary to fairly and adequatcly protect the 
interests of the persons on whose behaif the appeal is brought. 

Section 275.3 - Types of pleadings. There shall be a petition, an 
answer, and, if new matter is alleged in the answer, a reply thereto. Th° 
commissioner may permit or require additional pleadings upon such terms and 
conditions as he nay specify. The form of all pleadings shall be so con- 
strued as to do substantial justice. All pleadings must be typewritten 
addressed "To the Commissioner of Education", must contain the allegatións 
of the parties in nuubered paragraphs and must be filed in accordance with 
section 275.9 of this Part. 

Section 275.4 - Marnes of parties or attorneys to be endorsed on all 
papers. All pleadings and papers submitted to the commissioner in connection 
with an appeal must be endorsed with the name, post office address and tele- 
phone number of the party submitting the same, or, if a party is represented 

l>y counsel, with the name, post office address and telephone number of his 
attorney. 

Section 275.5 - Verificatior All pleadings shall be verified. The 
petition must be verified by the oath of at least one of the petitioners, 
except that when the appeal is taken by the trustee or the board of trustees 
or board of education of a school district, it must be signed by one of such 
trustees or a member of such ooard who is familiar with the facts underlyin-, 
the appeal, pursuant to a resolution of such board authorizing the conmcnce- 
mont of such appeal on behaif of auch trustees or board. An answer shall be 
verified by the oath of the respondent submitting the saaie. If, however, the 
appeal is brought fron the action of the trustee or the board of trustees or 
board of education of a school district, verification of the answer shall be 
made by one of such trustees or a member of such board who is familiar with 
tau facts underlying the appeal. If two or more respondents are unitod in 
interest, verification of the answer must he made by at least one of i-hen 
who is familiar with the facts. A reply shall be verified in the runner set 
forth for the verification of an answer. 








Section 275. 7 - Oatus. All oaths rcquired by these rules r.ay be taken 
before any person authoriced to administer oaths within the State of Few York. 
The statement of an attorney admitted to practice in the courts of this 
State and appearing in an appeal as attorney of record or of counsel to tiie 
attorney of record, when subscribed and affirmed by him to be true uuder the 
penalty of perjury, may be scrved or filod in the appeal in lieu of and with 
the same force and effect as an affidavit. 

Section 275.8 — Service of pleadings and supporting documents. (a) 
Petition. A copy of the petition and of all papers annexed thereto shall be 
personally served upon each naraed respondent, or, if he cannot be found upon 
diligent search, by delivering and leaving the same at his residence with 
some person of suitablc age and discretion, between six o'clock in the 
morning and nine o'clock in the evening. If a school district is named as 
a party respondent, service upon such school district shall be made per¬ 
sonally by delivering a copy of the petition to the district clerk or to 
any trustee or any member of the board of education of such school district. 
Pleadings nay be served by any person not a party to the appeal over the 
age of 18 years. 

(b) Snbsequent pleadings and papers. All subsequent pleadings and 
papers shall be served upon the adverse party, or if the adverse party is 
represented by counsel, upon his attorney. When the same attorney appears 
for two or more parties, only one copy need be served upon hin. Service 

of all pleadings subsequent to the petition shall be made by registered mail, 
return receipt requestod, or by personal service. 

(c) Award of bid. If an appeal involves the award of a contract pur— 
suant to article 5-A of the General Municipal Law or pursuant to subdivision 
14 of section 305 of the Education Law and a party other than the appellant 
has been designated as the surcessfui bidder or has been av/arded a contract, 
such successful bidder must te joined as a respondent and must be served 
v/ith a copy of the petition. in such case, the respondent board of education 
or board of trustees shall forward to the commiesioner within 20 days aiter 
service of the petition on appeal, a copy of the notlce to bidders together 
with proof of publication thereof, a copy of the specifications and copies 

of all bids or proposals. 

(d) Disputed elections. If an appeal involves the validity of a 
school district meeting or election or the eligibiliiy of a district officer, 
a copy of the petition must be served upon the trustee or board of trustees 
or board of education as the case nay be, and upon each person whose rigiit 

to hold office is disputed and such person must be joined as a respondent. 

In such case, exccpt where the eligibility of a district officer is involved, 
any qualified voter nay serve and file an answer in such appeal, whether or 
not the trustee or board of trustees or board of education serves and files 
an answer therein. 

Section 27 j. 9 - Filing. Within five days after the service of any pload- 
ing or paper, the original, together with the affidavit of verif ication, 


an 






affidavit proving the service of a copy thereof and the registry rcceipt 
vhere service by registered mail 'nas been effected shall be transmitted to 
the Office of Counsel, New York State Education Department, State Education 
Building, Albany, ilew York, 12224. The affidavit of service shall be in the 
form set forth below and shall indicate the name and official character of 
the petson upon whom service was made. 

Section 275.10 - Contents of petition. The petition shall contain a 
clear and concise statement of the petitioner's claim showing that the 
P^^^£^ or *er entitled to relief, and shall further contain a deinand for the 
relief to which the petitioner deerns hinself entitled. Such statement must 
be sufficiently clear to advise the respondent of the nature of petitioner's 
claim and of the specific act or acts complained of. 

Section 275.11 - Notice with petition. Each petition must contain the 
following notice: 

You are hereby required to appear in this appeal and to 
answer the allegations contained in the petition. Your 
answer must conform with the provisions of the rules 
relating to appeals before the Commissioner of Education, 
copies of which are available from the Office of Counsel, 
üew York State Education Department, State Education 
Buildirg, Albany, New York 12224. 

If an answer is not served and filed in accordance with 
the provisions of such rules, the statements contained 
in the petition wiil be deenod to ba true statements, 
and a decision will be rendered thereon by the commissioner. 

Plcase take notice that such rules require that an answer 
to the petition must be served upon the petitioner, or if 
hc be represented by counsel, upon his counsel, within 
20 days after the service of the appeal, and that a copy 
of such answer must, wl-’nin fiva days af ter such service, 
he filed wit!' the Office of Counsel, New York State 
Education Department, State Education Building, Albany, 

New York 12224. 

Section 275.12 - Contents of answer. The answer of each respondent 
shall contain a clear and concise statement of his defenses to each claim 
and shall either admit or dony the allegations of the petition. In addition, 
each respondent may set forth afiirmative defense 3 or defenses by way of 
avoidance. If more than one respondent has been named and served and if 
conmon questions of law or fact are involved, the respondents, if otherwise 
united in interest, may subnit a joint answer to the petition. 
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Section 275.13 - Service of answer. Each respondent upon whom a copy 
of the petltion has boen served nust, within 20 days from the time of such 
service, answer the same, either by concurrlng in a statement of facts with 
the petitioner or by service of an answer, Logether with any necessary 
supporting documentation. The date upon which personal service was made 
upon respondent shall be excluded in the computation of che 20 day period. 

Tf the last day for service of an answer falls on a Saturday or Sunday, 

service may be made on the following Monday; and if the last day for such 

service falls on a legal holiday, service may be made on the following 
business day. 

Section 275.14 - Reply. The petitioner shall rcply to each affirmative 
defense contained in an answer. The reply shall be served within 10 days 
cifter service of the answer to which it responds in the manner set forth in 
275.3 (b). If the answer has been served by mail upon petitioner or 
bis counsel, the date of mailing and the two days subsequent thereto shall 
be excluded in computing the 10 day period. If the last day for service of 

reply falls on a Saturday or Sunday, service may be made on the following 

Monday; and if the last day for such service falls on a legal holiday, service 
may be made on the following business day. 

Section 275.15 - Representation by attorney. A party other than a school 
district or a Corporation may prosecute or defend an appeal before the com- 
missioner in person or by an attorney. A school district or a corporate 
party may appeal only by an attorney. 

Section 275.16 - Limitation of time for initiation of appeal. An appeal 
to the commissioner must be instituted within 30 day 3 from the making of the 
decision or the performance of the act complained of. The commissioner, in 
'nis sole discretion, may excuse a failure to commence an appeal within the 
time specified for good cause shown. The reasons for such failure shall be 
set forth in the petition. 

Section 275.17 - Amicus curiae. The commissioner may, in his sole dis¬ 
cretion and upon written application submitted at or before oral argument, 
permit interested persons or organizations to submit memoranda of law amicus 
curiae in connection with a pending appeal. Thoae pcrmlLted to submit memo¬ 
randa amicus curiae shall not be considercd parties to the appeal before the 
commissioner and shall not be encitled to roceive copies of pleadings and 
papers pertaining thereto or to participate in oral argument. 

Section 276.1 - Stay of proceedings. The initiation of an appeal slull 
not, in and of itself, effect a stay of any proceedings on the part of any 
respondent. If the petitioner dosires a stay, he shall make application 
therefor by a duly verified petition, stating the facts and the law upon 
which such stay should be granted. The commissioner may, in his discretion, 











with or without application therefor, graat a atay if in his judgment tho 
issuance of such a stay is necessary to prntect the interests of the parties, 
or any of thera, pending an ultimate determination of the appeal. 

Section 276.2 - Oral argument. (a) If a petitioner desircs an oppor- 
uunity for oral argument before the commissioner, a request theretor must 
be clearly set forth in the petition. If no such request is made, the 
respondent, or if there be more than one, a respondent nay request oral 
argument at any time prior to or with the service of an answer. If a 
petitioner has failed to request oral argument but respondent has made a 
timely request, petitioner may, within two weeks frorn receipt of respondent’s 
request, request oral argument on his oun behalf. 

(b) The commissioner may, in his sole discretion, deternine whether 
oral argument shall be had. 

(c) Argument on appeals to the coramissioner may be heard before the 
commissioner, the acting conmissioner or the counsel. 

(d) All evidentiary matcrial shall be presented by affidavit or by 
exhibita. No testiraony is taken and no transcript of oral argument will 
bc made. 

(e) Adjournnent of the date of oral argument. Once an appeal has been 
schcduled for oral argument on a particular date by the office óf counsel 
and due notification has been glven to the respective partie .3 or their 
attorneys, no adjournments of that date will be granted by the commissioner 
unlcss timely application is made therefor, upon notice to all parties. 

Such application shall be in writing, addressed to the office of counsel, 
must be postmarked not later than five days prior to the date on which oral 
argument is scheduled to be heard, and shall set forth in full the reasons 
for the request. 

(f) The maximum time aüotted for oral argument will be 20 minutes for 
each party except in extraordlnary cases where, upon application, the coin- 
missioner extends such time. 

Section 276. 3 - Kxtensions of time to answer or reply. .To extension of 
time to answer the petition or to reply to an answer will be granted by the 
commissioner unless timely application is made therefor, upon notice to all 
parties. Such application shall be in writing, addressed to the office of 
counsel, must be postmarked not later than five days prior to the date on 
which the time to answer or reply will expire, and shall set forth In full 
the reasons for the request. The time to answer a nleading may not be cx- 
tended solely by stipulation of the parties or their counsel. 

Section 276.4 - briefs. Memoranda of law may be subraitted by any party 
to an appeal or by an amicus curlae, and nay be requested by tiie conmissioner 
or by his counsel. 

Section 276.5 - Records and reports. The commisaioner nay, in his dis¬ 
cretion, in the determination of an appeal, takc into consideratLon any 




official records or reports on file in the dducation Department which relnte 
to the issues involveu in such an appeal. 

Section 276.6 - Decisions to be filed. A copy of the decision of the 
commissioner in an appeal will be forwarded by the office ni counsel to a.11 
parties to the appeal, or, if they be represented by counsel, to counsel for 
the respcctive parties, with instructions for ^ervice and filing as may be 
appropriate. A copy will also be sent to those persons or organizations who 
have been granted leave to submit memoranda amicus curiae. 

Section 276.7 - Reopening of a prior declsion. Any party to an appeal 
raay, wlthin 30 days after the date of a decision thereon, appeal to the 
commissioner for a reopening of said decision and for a reconsideration 
thereof. Service of the application shall be uade in the manner set forth 
for service of an answer. Motions for reopening of a prior decision are 
addressed solely to the discretion of the commissioner and will not be 
granted in the absence of a showing that the decision appealed from was 
rendered under a misapprehension as to the facts or that there is new and 
material cvidence which was not available at the time the original decision' 
was nade. Affidavits in opposition to an application for reopening may be 
submitted by any parties opposing the same. No oral argument shall be had 
in connection with an application for reopening, If the commissioner finds 
that there is no adequate basis for a reopening, he will render a decision 
to the effect. 

r 

Section 276.8 - Reargument. (a) If the commissioner, in hls discretion, 
is satisfied that justice will be served by reconsideration of the decision, 
he will glve notice of hls decision to all of the parties to the initial 
decision. The provisions relating to practica and pleadings shall be 
applicable, and, for the purpose of reargument, the application for reopening 
shall be treated as the petition. In such case, the commissioner may define 
and limit the issues to be considered and may restrict the time for service 
of pleadings. 

(b) The commissioner raay, on his own motion, rcopen a prior decision 
in the absence of an application therefor where in his judgment the interests 
of justice will be served thereby. 

Section 276.9 - Dismissal of appeal. The comnissioner may, in his dis¬ 
cretion, and at any stage of the proceedings, dismiss an appeal if it appears 
to his satisfaction that the petition does not set forth a clear and concisc 
statement of the petitioner's claim or that the appeal lias becone academie. 

























